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Banking  and  Financial  Transactions 


This  Seminar  deals  with  various  legal  aspects  of  banking  business. 
Evaluation  will  be  by  a  research  paper,  and  students  are  advised 
to  start  discussing  a  possible  research  topic  with  the  instructor  early 
in  the  Term.  The  research  paper  must  be  presented  to  the  instructor 
not  later  than  the  first  day  of  examinations  in  the  Second  Term. 

Students  will  also  be  required  to  make  class  presentations  on 
assigned  questions  or  in  regard  to  their  research  topics. 

The  book  of  cases  and  materials  issued  in  connection  with  the 
Seminar  is  intended  as  background  reading  for  the  convenience  of  students, 
and  should  be  used  to  supplement  the  student's  private  study  of  texts 
and  other  literature  on  banking  and  financial  law.  The  book  of  cases 
and  materials  will  not  necessarily  be  dealt  with  in  class  sessions. 

The  book  also  contains  a  set  of  30  Questions  for  Discussion,  some 
of  which  will  be  assigned  to  students  for  class  presentations  by  them. 
Preparation  of  Questions  for  Discussion  should  also  assist  students  in 
the  selection  of  research  topics. 

The  following  is  the  proposed  use  of  class  hours  (subject  to 
change) : 

A.  The  organization  of  the  Seminar  and  method  of  working. 

B.  Individual  interviews  with  students  on  the  selection  of  research 
topics. 

I 

C.  Student  presentations  on  questions  from  the  list  of  Questions  for 
Discussion  (in  the  book  of  cases  and  materials) . 

D.  Student  presentations  on  preliminary  surveys  of  research  topics. 

E.  Student  presentations  on  questions  from  the  list  of  Questions  for 
Discussion. 

F.  Final  student  presentations  on  research  topics. 

It  is  anticipated  that  there  will  be  a  number  of  class  sessions 
with  senior  officers  of  banks,  and  other  specialists,  and  the  class 
programme  will  be  adjusted  to  suit  the  convenience  of  the  visitors. 
Alternatively,  or  in  addition,  students  will  be  given  references  to 
bank  officials  with  whom  they  can  discuss  the  practical  aspects  of 
appropriate  parts  of  their  research. 


I.F.G.B. 


Seminar  on  Banking  and  Financial  Transactions 


Questions  for  Discussion 

1.  Discuss  the  position  of  a  bank  in  regard  to  negligence  in  financial 
dealings.  Consider,  for  example,  Hedley  Byrne  v.  Heller  [1964] 

A.C.  465;  Banbury  v.  Bank  of  Montreal  [1918]  A.C.  626;  Wilson  v. 

United  Counties  Bank  [1920]  A.C.  102.  A  branch  of  X  Bank  makes  a 
substantial  advance  to  Y  §  Co.  Due  to  carelessness  and  lack  of 
investigation  by  the  branch  manager,  X  Bank  were  unaware  that  Y  § 

Co.  were  insolvent  at  the  time  of  the  advance.  As  a  result  of  the 
loan  from  X  Bank,  Y  ^  Co.  is  able  to  avoid  bankruptcy  for  two  years 
during  which  period  it  loses  almost  all  the  assets  it  had  at  the 
time  of  the  X  Bank  advance.  Y  ^  Co.  now  goes  bankrupt.  Do  you 
think  that,  in  these  circumstances,  X  Bank  had  or  ought  to  have 
had  a  legal  duty  of  care  to  other  creditors  of  Y  ^  Co.? 

2.  Discuss  the  duties  of  a  bank  customer  in  regard  to  notifying  mistakes, 
and  taking  care  not  to  facilitate  forgeries  or  other  improper 
dealings.  Compare  American  IMiform  Commercial  Code  (1962  Text) 

s.  4-406. 

3.  Discuss  the  nature  of  "banking  business"  and  what  constitutes  a 
"customer".  See  e.g.  Bank  Act,  s.  75(1) (e);  U.K.  Bills  of  Exchange 
Act,  1882,  s.  2;  Ladbrooke  v.  Todd  (1914)  111  L.T.  43;  Woods  v. 

Martins  Bank  [1959]  1  Q.B.  55. 

4.  What  is  implied  by  the  term  "negotiable  instrument"?  What  do  you 
think  are  the  advantages  and  disadvantages  of  such  an  instrument? 

What  is  the  difference  between  a  negotiable  instrument  and  a  mandate? 
In  addition  to  Canadian  and  U.K.  material,  consider  the  American 
U.C.C.,  (1962  Text)  s.  3-104  and  s.  8-105.  The  Ontario  Personal 
Property  Act,  s.  1  includes  an  "instrument"  in  the  category  of 
intangible  property.  In  what  sense  is  a  bill  of  exchange  "property" 
and  what  are  some  of  the  implications  of  it  being  so?  Discuss  the 
conversion  of  a  bill  of  exchange. 

5.  Discuss  the  topic  of  forged  and  unauthorized  signatures  on  a  bill 
of  exchange.  Compare  the  American  U.C.C.  (1962  Text)  ss.  3-401  to 


3-407. 
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6.  Discuss  ante-dating,  post-dating,  and  certification  of  cheques. 
Compare  the  American  U.C.C.  (1962  Text)  s.  3-411. 

7.  Discuss  (a)  countermand  of  payment  of  a  cheque  and  (b)  wrongful 
dishonour  of  a  cheque.  Compare  the  American  U.C.C.  (1962  Text) 
s.  4-402  and  s.  4-403. 

8.  Compare  a  cheque  clearing  system  (such  as  we  have  in  Canada) 
with  a  "Giro"  system  of  transferring  funds.  See  "The  Simple 
Payment  of  Money",  24  U.  of  T.  L.  J.,  63-95. 

9.  Discuss  the  promissory  note  in  regard  to  security  over  personal 
property  and  retail  purchases  by  instalments. 

10.  Discuss  the  legal  relationships  involved  in  a  commercial  letter 
of  credit.  Compare  the  use  of  a  letter  of  credit  and  the  use  of 
a  "documentary  credit".  Consider  the  American  U.C.C.  (1962  Text) 
art.  5  and  art.  4  part  5. 

11.  Discuss  the  law  and  commercial  uses  of  documents  of  title  to  goods. 
In  addition  to  the  common  law  consider  the  Bank  Act,  s.  86  and  the 
American  U.C.C.  (1962  Text)  art.  7. 

12.  Explain  the  main  differences  between  a  security  interest  under  the 
Ontario  Personal  Property  Security  Act  and  under  s.  88  of  the  Bank 
Act . 

13.  Discuss  (a)  the  rule  in  Clayton's  Case  (1816)  1  Mer.  529,  572  and 
(b)  the  rule  in  Hallett's  Case  (1880)  13  Ch.  D.  696  in  regard  to 
appropriations  in  a  bank  account  where  there  is,  or  is  not,  a 
trust  situation.  Consider  Re  Dip lock  [1948]  Ch.  465,  551.  See 
also  Schmidt  8  Co.  298  Fed.  314,  316. 

14.  Discuss  the  question  of  a  bank  becoming  involved  in  a  breach  of 
trust  related  to  a  customer's  account. 

15.  Discuss  the  nature  and  effect  of  a  joint  account  contract  between 
a  bank  and  two  customers.  IVhat  is  the  effect  if  the  two  customers 
are  husband  and  wife? 

16.  In  regard  to  mixing  of  funds  in  a  bank  account,  distinguish  between 
tracing  at  law  (see  Banque  Beige  v.  Hambrouck  [1921]  1  K.B.  321) 
and  tracing  in  equity  (see,  for  example,  Hallett's  Case  (1880)  13 
Ch.  D.  696;  Sinclair  v.  Brougham  [1914]  A.C.  398).  See  also 


Catzman,  etc..  Personal  Property  Security  Law  (1976),  p.  133. 
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17.  Discuss  the  distinction  between  "money  of  account"  and  "money  of 
payment"  in  relation  to  foreign  currency  obligations.  (See  e.g. 

Dicey  and  Morris,  Conflict  of  Laws  9th  ed.,  pp.  877-923;  Baxter, 
Essays  on  Private  Law,  chap.  4).  What  is  the  difference  between  a 
Euro-dollar  deposit  and  a  foreign  exchange  transaction? 

18.  A  Canadian  Bank  has  a  branch  in  Utopia.  Sly  embezzles  money  from 
Honest  §  Co.  in  Toronto  and  he  is  believed  to  have  deposited  the 
money  with  the  Utopian  branch  of  the  Canadian  Bank.  Honest  §  Co. 
wish  to  bring  proceedings  in  Ontario  requiring  the  Canadian  Bank 
to  disclose  whether  Sly  has  a  deposit  with  their  Utopian  branch  and 
if  so  the  details.  The  Utopian  Bank  Act  provides  that  it  is  illegal 
for  a  bank  doing  business  in  Utopia  to  disclose  any  iformation 
pertaining  to  customers'  accounts  imder  any  circumstances  at  all. 
Advise  Honest  ^  Co.  (Consider  Kahler  v.  Midland  Bank  [1950]  A.C.  24). 

19.  It  has  been  proposed  that,  in  the  revision  of  the  Bank  Act,  Canadian 
Banks  should  be  allowing  to  do  "factoring"  business.  How  did 
factoring  originate  and  what  kind  of  business  factoring  is  in  the 
modem  context?  (See  e.g.  Gilmore,  Security  Interests  in  Personal 
Property,  Vol.  1,  chap.  5;  Miller,  Bills  of  Lading  and  Factors, 

24  U.  of  Chicago  L.R.,  256.). 

20.  Discuss  the  effects  of  inflation  on  bank  deposits  and  loans. 

(See  e.g.  Depreciation  of  Money,  52  Can.  Bar  Rev.,  577).  What  is  the 
function  of  a  "gold  clause"? 

21.  Discuss  the  nature  of  suretyship  in  relation  to  bank  guarantees 
and  accommodation  bills  and  parties. 

22.  Explain  the  holder's  rights  and  the  procedures  that  should  be  taken 
if  a  bill  of  exchange  becomes  overdue. 

23.  Discuss  the  liabilities  of  the  debtor  and  the  guarantor  under  a 
bank  guarantee. 

24.  Discuss  security  over  after-acquired  property  under  the  Ontario 
Personal  Property  Security  Act  and  under  s.  88  of  the  Bank  Act. 

(See  e.g.  Catzman,  etc. ,  Personal  Property  Security  Law,  pp.  67-71; 
American  U.C.C.  (1962  Text),  s.  9-204). 

25.  Discuss  conflict  of  laws  in  relation  to  bills  of  exchange.  Explain 
the  distinction  between  "inland"  and  "foreign"  bills.  (See  e.g. 
Dicey-Morris,  Conflict  of  Laws,  9th  ed. ,  pp.  842-866). 
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26.  Compare  the  concepts  of  (1)  a  holder  in  due  course  of  a  bill  of 
exchange;  (2)  the  position  in  equity  of  the  acquirer  of  a  legal  title 

to  property  in  good  faith  and  for  value;  (3)  the  position  of  a  mercantile 
agent. 

27.  Discuss  the  Canadian  Government's  proposals  on  the  operation  of 
foreign  banks  in  Canada. 

28.  Discuss  the  business  and  powers  of  a  chartered  bank  with  reference 
to  s.  75  of  the  Bank  Act. 

29.  Discuss  the  nature  and  use  of  a  trust  receipt  in  regard  to  (a)  where 

a  bank  is  financing  an  import  of  goods;  (b)  ordinary  secured  financing. 
(See  e.g.  Baxter,  Law  of  Banking,  2d  ed. ,  pp.  126-128;  Catzman,  etc.. 
Personal  Property  Security  Law,  p.  124;  Gilmore,  Security  Interests 
in  Personal  Property,  Vol.  1,  chap.  4). 

30.  Discuss  some  of  the  salient  differences  between  the  Canadian  and 


American  banking  systems. 


